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Carriers — Carriage of Passengers — Assault by Employee. — Baker 
v. Brooklyn Elevated Ry. Co., 130 N. Y. Supp., 690.— Held, that though 
a passenger applied a vile and insulting epithet to a servant of a carrier, 
it does not excuse the carrier from liability for an assault by the servant, 
unless the passenger used the language with intent to bring about the 
assault. 

All courts are agreed that while the servant is employed about the 
business of the carrier, assaults by the servant, not provoked by a passen- 
ger will render the company liable. Texas & P. Ry. Co. v. Williams, 62 
Fed. Rep., 440; Chicago & Eastern Ry. Co. v. Flexman, 103 111., 546; 
Ramsden v. Boston & Albany Ry. Co., 104 Mass., 117; Steward v. Brook- 
lyn & Crosstown Ry. Co., 90 N. Y., 588. And by the great weight of 
authority this liability always attaches, even though the assault be the 
result of personal malice. Birmingham Ry. Co. v. Mullen, 138 Ala., 614; 
East Tenn., Va., & Ga. Ry. Co. v. Fleetwood, 90 Ga., 23; Coogins v. 
Chicago & Alton Ry. Co., 18 111. App., 620; Hanson v. Urbana Ry. Co., 
75 111. App., 474. The New York courts stand almost alone in their ruling 
that the company will not be liable if the passenger brought on the 
assault intentionally, their chief decision being Scott v. Central Park Ry. 
Co., 53 Hun (N. Y.), 414. The real weight of authority is, that although 
the company will still be liable for the assault of the servant upon the 
passenger, yet the use by the passenger of vile language to induce the 
assault upon himself may be shown to mitigate the damages. B. & O. Ry. 
Co. v. Barger, 80 Md., 23; Jackson v. Old Colony Ry Co., 206 Mass., 477; 
Haman v. Omaha Morse Ry: Co., 35 Neb., 74; Palmer v. Winsten-Salem 
Ry. Co., 131 N. C, 250; Ry. Co. v. Gerran, 121 S. W., 905. 



Carriers — Receipt of Goods — When Liability Attaches. — Cincin- 
nati Grain Co. v. Louisville & Nashville Railroad Co., 142 S. W., 374 
(Ky.). — Held, that where a freight car, having burned on a side track after 
being loaded and the issuance of a bill of lading, the railroad company 
was liable as a common carrier for the loss of the freight. 

The principal case is in accord with the well settled rule that in order 
to impose the liability of a common carrier upon a railroad there must be 
a complete delivery by the consignor, and that this delivery is accomplished 
when local custom or regulation has been complied with, although the 
railroad company may not have taken actual possession of the car. Pitts- 
burg, C. C. & S. R. Co. v. American Tobacco Co., 126 Ky., 582; Tate v. 
Yazoo & M. V. R. R. Co., 78 Miss., 842 ; Houston & Texas C. R. R. Co. 
v. Hodde, 42 Tex., 467. A general custom of accepting loaded cars on a 
siding was held to be sufficient delivery without bill of lading in T. & F. S. 
R. R. Co. v. Rosebrook-Josey Grain Co., 52 Tex. Civ. Appls., 156 ; Illinois 
C. R. R. Co. v. Smyser, 38 111, 354; St Louis, I. M. & S. R. R. Co. v. 
Murphy, 60 Ark., 333. A number of cases hold that a bill of lading is 
not a condition precedent to the attaching of the carriers liability. Berry v. 
Southern R. R. Co., 122 N. C, 1002; M. K. & T. R. R. Co. v. Beard, 34 
Tex. Civ. Appls., 188 ; and that a bill of lading is evidence of delivery but 
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not the only evidence. Pine Bluff & A. R. R. Co. v. McKenzie, 75 Ark., 
100. But where it was the unvaried custom of the railroad company to 
require a bill of lading before moving a car, the relation of carrier and 
shipper did not exist until the bill of lading issued. L. & N. R. R. Co. v. 
United States, 39 Court of Claims, 405 ; American Lead Pencil Co. v. N. C. 
& S. R. Co., 134 S. W., 613. The decisions are in entire accord that where 
the shipper retains any suggestion of control over the car and its contents 
the liability of the carrier does not attach. Burrowes v. C. B. & Q. R. R. 
Co., 85 Neb., 497; St. Louis, A. & T. R. R. Co. v. Montgomery, 39 111., 335. 

Charities — Injuries to Patients — Liabilities — "Charitable Insti- 
tution". — Taylor v. Protestant Hospital Ass'n., 96 N. E., 1089 (Ohio). 
— Held, the fact that a public charitable hospital receives pay from a 
patient for lodging and care does not affect its character as a "charitable 
institution," so that it remains not liable for injuries to a patient of the 
hospital, resulting from the negligence of a nurse employed by it. 

It is generally held that the receipt of compensation from those enjoy- 
ing the benefits of a charity such as a hospital, does not affect its nature 
as a charity. Asylum v. Phoenix Bank, 4 Conn., 172; New England Sani- 
tarium v. Stoneham, 205 Mass., 335. It has also been the general rule 
that a charitable corporation is not liable for the injuries resulting from 
the negligence or tortious acts of a servant in the course of his employ- 
ment when such corporation has exercised due care in his selection. Some 
have based this rule upon the theory that the trust funds of the corpora- 
tion might otherwise become wholly diverted, thus thwarting the donor's 
intent. McDonald v. Mass. General Hospital, 120 Mass., 432. The more 
recent decisions, however, would seem to oppose this doctrine in that it 
"permits the will of the individual to nullify the will of the people." Bruce 
v. Central M. E. Church, 147 Mich., 230. Others have upheld the rule 
upon the ground of public policy. Hearns v. Waterbury Hospital, 147 
Conn., 230. It is urged against this doctrine that it is a matter rather for 
legislative than judicial action. Bruce v. Central M. E. Church, 147 Mich., 
230; Powers v. Mass. Homeopathic Hospital, 109 Fed., 294. It would 
therefore appear that the strongest argument for the rule is that a person 
who accepts the benefits of a charity assumes the risk of negligence in its 
administration. Powers v. Mass. Homeopathic Hospital, 109 Fed., 294. If, 
as recent cases would indicate, this is the correct doctrine on which to base 
the immunity of a charitable corporation for its servants' torts, it is 
obvious that it is applicable only to the beneficiaries of the charity in 
question, the ordinary liability of a master existing as to all othtrs.Hewett 
v. Women's Hospital, 73 N. H., 556; Hordern v. Salvation Army, 199 
N. Y., 233. 

Constitutional Law — Equal Protection of the Laws— Discrimina- 
tion in License Tax. — Wing v. Kirkendall, 32 Sup. Ct., 192. — Held, 
exempting steam laundries and women engaged in the laundry business, 
where not more than two women are employed, from the license tax 
imposed by Mont. Rev. Codes, 2776, upon the laundry business, does not 
deny the equal protection of the laws to a man operating a hand laundry. 



